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stinct, its grasp was wide and strong. There are shades in 
her character, on which it would give us no pleasure to dwell ; 
but which we rejoice to think had no necessary or even natu- 
ral connexion with the superiority of her talents or of her 
education. 



Art. X. — Reports of Vases adjudged in the Court of Chancery 
of New Fm-k. By ft illium Johnson, Counsellor at Law. 
Vols. I, II, and III. Albany, 18i6, 1818, 1819. 

Mr. Chancellor Kent was appointed a puisne judge of the 
Supreme Court of Mew York on the sixth of February 1798, 
Chief Justice of the same court on the second of July 1804, 
and upon the resignation of Mr. Chancellor Lansing, suc- 
ceeded to the distinguished station of Chancellor of New York, 
on the 25th of February 1814. He has been long, there- 
fore, before the public in a judicial character, which he has 
sustained with increasing reputation, a reputation as pure as 
it is bright ; and he is, at the very moment we are writing) 
devoting himself to the labours of jurisprudence with a dili- 
gence and enthusiasm, which excite the admiration of the vet- 
eran counsellor at the bar, even more than of the ambitious 
student just struggling for distinction. He has always been re- 
markable for an unwearied attention to business, a prompt and 
steady vigilance, and a sacred reverence for juridical author- 
ities. For him the easy course of general reasoning, popular 
analogies, and fanciful theories, has no charms. He does 
not believe that judicial discretion is the arbitrium boni judi- 
cis, much less boni viri ; or that he is at liberty to promul- 
gate rules, either of law or equity, measured by his own ab- 
stract notions of what is fit or reasonable. He contents him- 
self with administering the common law as he finds it, with- 
out the rashness to presume himself wiser than the law, or 
the vanity of distinguishing himself by innovations. His 
life has been devoted, sedulously and earnestly, to profession- 
al studies. He has fathomed the depths and searched the 
recesses of the ancient law, the black lettered relics of for- 
mer times, so much disparaged, and yet of such inestimable 
value. He has traced back the magnificent streams of juris- 
prudence to their fountains, lying dark and obscure amidst 
the rubbish of monkish retreats, or stealing silently from the 
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chivalric heights of feudal grandeur. His researches have 
been, amidst the dust and the cobwebs of antiquated lore, 
pursued in the unfashionable pages of the Year Books, and 
Glenville, and Fleta, and Britton, and the almost classical 
Brat ton. He has dared to examine the abridgments of 
Brook, and Fitzherbert, and Statham; books, from which the 
modern student starts back with doubt and apprehension, as 
the great reservoirs, whence have been drawn the best princi- 
ples of modern times, and whence must be drawn the body and 
the soul of that learning which distinguishes the professor 
from the sciolist. He has not stopped short at a survey of 
the mere Gothic structures of the law ; but has examined 
with eager and enlightened curiosity the beautiful systems 
with which the commercial law has been adorned in our day. 
He has mastered all their refinements, and has in no small 
degree contributed to their beauty and perfection. He has 
drawn deeply from the commercial law of foreign nations ; 
the works of Straccha, and Itowe, and Valin, and Pothier, 
and Emerigon are familiar to his thoughts and his writings. 
He has there found the sources, from which our own juris- 
prudence is to be illustrated ; and one is at a loss which most 
to admire, the incomparable discernment of the Judge, or the 
attractive excellence of the materials. If his attainments 
had found their boundary here, they would have entitled him 
to great praise ; but he has nobly extended his inquiries be- 
yond the common and commercial law, and explored the 
Roman jurisprudence through its texts and commentaries* 
with uncommon acuteness and accuracy. This has been 
done with no idle view, to gratify a mere speculative curiosi- 
ty, or to gather up the fragments of antiquarian fame ; like 
all his other studies, this has been made subservient to the 
great purposes of his life, the promotion of justice, and the 
establishment oi a solid jurisprudence founded in the most 
enlightened policy. In his decisions we can every where 
trace the happy use of that marvellous system of doctrines 
which Justinian collected with so much care, and which 
stands unrivalled in the world for its general equity, and 
nice adaptation to the necessities of mankind ; a system, 
which was gradually matured by the labours of jurists and 
praetors, during centuries, in which Rome was the mistress 
of the world, and which had the singular advantage of being 
the combined result of experience and general reasoning and 
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judicial interpretation, aided very little by imperial rescripts, 
and rarely marred by imperial interference. Let those, who 
now doubt the importance of the study of the civil law by 
common lawyers, read diligently the opinions of Mr. Chan- 
cellor Kent, and they will find all the objections raised by 
insolence and ignorance and prejudice practically refuted, 
and the civil law triumphantly sustained. They will perceive 
the vivid lights, which it casts on the paths of juridical science, 
and they will be instructed and cheered in the pursuit, though 
they may not hope to move in the brilliant career of such a 
judge with equal footsteps. 

It required such a man, with such a mind, at once liberal, 
comprehensive, exact, and methodical ; always reverencing 
authorities and bound by decisions, true to the spirit, yet more 
true to the letter of the law, pursuing principles with a severe 
and scrupulous logic, yet blendingwith them the most persuasive 
equity ; it required such a man, with such a mind, to unfold 
the doctrines of chancery in our country, and to settle them 
upon immoveable, foundations. Without doubt, his learned 
predecessors had done much to systematize and amend the 
practice of the court. But it cannot be disguised, that the 
general state of the profession was not favourable to a very 
exact and well regulated practice. There were, comparatively 
speaking, few lawyers in the country, who had devoted them- 
selves to Courts of Equity. In general the ablest men found 
the courts of common law the most lucrative, as well as most 
attractive, for the display of their talents. They contented 
themselves with occasional attendance at the Chancery bar, 
and placed their solid fame in the popular forum, where the 
public felt a constant interest, and where the great business 
of the country was done. In many of the states no Court of 
Chancery existed. In others it was a mixed jurisdiction, 
exercised by courts of common law, and in those, where it 
was administered by a distinct judicature, there is great rea- 
son to fear that the practice was very poor, and the principles 
of decision built upon a rational equity, resting very much 
in discretion, and hardly limited by any fixed rules. In short, 
the doctrines of the courts depended much less upon the set- 
tled analogies of the system, than upon the character of the 
particular judge. If he possessed a large and liberal mind, 
lie stretched them to a most unwarrantable extent; if a cau- 
tious and cold one, the system fainted and expired under his 
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curatorship. This description was applicable, perhaps, 
without any material exceptions, to the equity jurisprudence 
of our country, and New York conies in probably lor a full 
share of it. At least there are in the volumes now before us 
abundant proofs that neither the practice nor principles of the 
Chancei y of that state had, previous to the time of Mr. Chan- 
cellor Kent, assumed a steady and well denned shape. We 
see, : or instance, that points of practice are often most elab- 
orately reasoned out by this learned Chancellor in various 
opinions, as if the case stood de novo before him, and he was 
called upon for the first time to apply the English practice to 
our own. This could hardly have occurred, if there had 
been a constant, settled channel, in which it had previously 
flowed. 

Nor is it difficult to account for this state of things, con- 
sistently with the highest deference for the learned judges, 
who had administered equity. In England the Court of 
Chancery is, and for a long time has been, the most active 
and most extensive judicature in the kingdom. From the 
existence of a law of descents, which gives to the eldest son 
the exclusive heirship of real estate, there arises a necessity for 
complicated marriage settlements, apportioning the property 
among all the children, and looking to very remote contingences 
for their completion. The same circumstance makes last wills 
and testaments extremely intricate and perplexed, and fills 
them with provisions for younger sons and daughter's and 
remote relations, which may not be exhausted in a century. 
Hence we find complex entails, springing uses, contingent 
remainders, and express or resulting trusts, spreading over 
almost every estate in the kingdom, and weaving a net-work, 
which at last becomes so close and so embarrassing, that a 
private act of Parliament is the only effectual remedy to dis- 
entangle the title. It is scarcely possible to form the most 
simple marriage settlement without incorporating some trusts 
into it. And as to last wills, even if they furnish no direct 
case for the application of Chancery jurisdiction, which 
rarely happens, yet they almost invariably fall within the 
cognizance of that court, in virtue of its general jurisdiction 
as. to legacies, or to compel a settlement of the accounts, and 
distribution of the estate. So that it has been remarked, 
and probably with great correctness, that in the course of 
half a century almost every estate in the kingdom passes 
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under the judicial review of the Chancellor. Nor is this to 
be wondered at, when we consider, that no trustees can safely 
act, without the direction of a Court of Equity ; and that in 
complicated settlements and wills, there must be a great va- 
riety of clauses, whose exact meaning and extent can never 
be ascertained, until they receive a judicial interpretation. 
This is an inexhaustible source of hostile or amicable litiga- 
tion ; and of itself would create more business, than the dili- 
gence and talents of a half dozen chancellors could despatch, 
within any reasonable time. And it often happens, with all 
the exertions of the chancellor, the master of the Rolls, the 
Vice Chancellor, the Chancery Court of the Exchequer, and 
many local Courts of Equity, that suits of this nature are 
still pending, after the lapse of twenty years, and sometimes 
survive all the original parties and their immediate descen- 
dants and representatives. It is fortunate for our country, 
that the genius of our institutions, and the happy structure of 
our laws of descents, by dividing and subdividing property 
among immediate and remote relatives, by equitable rules, 
silently provides for ninety-nine cases out of a hundred of all 
the objects of an anxious parent or friend. We hear, there- 
fore, of few cases of settlements, and comparatively few of 
wills, which are not. extremely simple and are not exhausted 
with the breath of the first limitation. Entails have practi- 
cally ceased among us, from the facility, with which they 
may be turned into a fee ; and indeed under the present cir- 
cumstances of our country, they would be likely to generate 
family feuds and difficulties, rather than accomplish any 
valuable purpose. We may therefore easily see in the past 
circumstances of our country very strong reasons, why the 
chancery jurisdiction has hitherto had but a limited scope for 
its powers ; and why its principles and practice have not 
hitherto assumed a very scientific cast in our own tribunals. 
It is but a few years ago, that our common law courts were 
governed by a very lax jurisprudence. There are few reports 
older than twenty years ; and those few leave us little regret 
for the total oblivion cast on all preceding time in our legal an- 
nals. There were, without doubt, acute and able lawyers, and 
learned judges, but they were few in number, and the defects 
of the judicial system and practice, and the narrow walks of 
business, precluded any great improvements. We had scarce- 
ly any commercial law ; and very few contracts on which it 
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could operate ; and the generalizing spirit of the present day 
had scarcely shed a doubtful twilight over us. Our suits 
principally respected titles or trespasses to land, or personal 
wrongs, or penalties, or local topics, or debt, or bonds, or 
assumpsits on contracts for labour, or services and goods 
sold in small parcels. Policies of insurance, bills of exchange, 
and promissory notes, and shipping contracts and charter 
parties are the growth of a thriftier trade, aud more extensive 
mercantile enterprise. They have grown up among us almost 
in our own day. Indeed, in England they are not in a practical 
sense much older than the day of Lord Holt ; and as to in- 
surance law, it was almost contemporaneous with the reign 
of George HI. If then our courts of common law were so 
limited and lax in their practice, it is not to be supposed that 
our Chancery Courts could have been very exact or method- 
ical. Their business was of a nature not to attract the high- 
est talents ; and before the revolution, in some of the states, 
the office of Chancellor was but a political appointment. 
We find it stated by Mr. Johnson, in the preface to the pres- 
ent reports, that in New York, ' the erecting of a Court of 
Chancery by an ordinance of the 2d of September 1701, to 
consist of the Governor and Council, rendered it extremely 
unpopular j and frequent hut fruitless attempts were made by 
the Assembly to destroy the court. It continued to he held 
under that ordinance, though little business appears to have 
been transacted in it, until its organization in March 1778, 
under the constitution of our state.' What is true with res- 
pect to the Chancery of New York is probably true with 
respect to most of the other equity courts in the Union. They 
had little business before the revolution. The revolution it- 
self was not a season for building up a judicial establishment, 
and the times that succeeded, until after the adoption of the 
constitution of the United States, were times of so much dif- 
ficulty and distress and want of capital and want of confi- 
dence, that there was little inclination to become either an 
equity lawyer or an equity judge. In better times many 
years must have elapsed before there was a regular current 
of business ; and that was, from obvious causes, slow and 
uncertain, and not always the clearest. Without going more 
into detail, it may at once be seen why, even in the busy 
state of New York, we are driven almost to the time of Mr. 
Chancellor Kent in our search for a systematic compend in 
.~Yeyc Series, No. S, 19 
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Equity. The fault was not in the learned Chancellors, but 
in the materials, and in the organization of the system, and 
the difficulties of the times, and the lax state of the profession. 
It may perhaps be asked, as it has been heretofore asked, 
whether Courts of Equity be on the whole of any serious 
importance in our country, considering that many of the most 
fertile sources of litigation are here completely dried up, or 
spring up in courts of common law. We have already alluded 
to some of these sources j but before we proceed to answer 
this inquiry, it may not be improper to advert to a few more 
of the subjects of Chancery jurisdiction in England, which 
are not likely to have an extensive operation here, or at least 
to be drawn here within the same jurisdiction. We may at 
once dismiss all consideration of the common law jurisdic- 
tion of the chancellor, such as his authority of granting suits 
of scire facias to repeal patents, petitions and monstrans 
de droit, traverses of office, scire facias upon recognizances, 
&c. These properly fall within the cognizance of our courts 
of common law, and are no appendages of chancery. In re- 
spect also to the statutable jurisdiction of the Chancellor, 
such as that under the bankrupt laws, little need be said, be- 
cause it must depend upon the will of the legislature to whom 
shall be entrusted the summary powers exercised in such cases. 
Another important branch of the Chancellor's jurisdiction is 
exercised partly under statutes and partly under his general 
chancery authority and partly under his special authority, as 
the immediate delegate of the crown, acting as parens patriae. 
We allude to his jurisdiction in cases of charitable uses, a 
subject of great extent and difficulty, and of the deepest 
interest to the whole community. The English system on 
this subject has been built up with wonderful ingenuity ; and 
the statute regulations are entitled to our most serious con- 
sideration. Mr. Wheaton in his valuable reports, adorned 
as they are with much of his own exact learning, has given 
us a sketch of the English law of charities in the appendix 
to his fourth volume. We merely mention the fact with the 
recommendation to all our legal readers, and particularly to 
those who are or expect to be legislators, to peruse it "with 
the utmost diligence, as worthy of all their most serious re- 
flections. Having alluded to the great statute of charitable 
uses of 9 Geo. 2. ch. 36. he emphatically concludes with the 
following remarks—' And it deserves the consideration of 
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every wise and enlightened American legislator, whether 
provisions similar to those of this celebrated statute are not 
proper to be enacted in this country with a view to prevent 
undue influence and imposition upon pious and feeble minds, 
in their last moments, and to check that unhappy propensity 
which sometimes is found to exist under a bigotted enthusi- 
asm, the desire to gain fame as a religious devotee and bene- 
factor, at the expense of all the natural claims of blood and 
parental duty to children.' — Already charitable donations, to 
an immense extent, have bcen-bestowed in our country, with- 
out any check being interposed by the legislature. We are 
in some danger, and from the same natural causes which are 
forever at work in all ages and in all countries, of having our 
most valuable estates locked up in mortmain, and our surplus 
wealth pass away in specious or mistaken charities, founded 
upon visionary or useless schemes, to the impoverishment of 
friends, and the injury of the poor and deserving of our own 
countrymen. Let us but look for a moment at England, where, 
notwithstanding all the legislative and judicial guards inter- 
posed from time to time, abuses of the most digraceful and 
dangerous nature have grown up, under the administration 
of their charities by trustees and by corporations, and which 
parliament are now seeking to redress, and let us ask our- 
selves whether we can hope for a better state of things, when 
we have not a single guard, legislative, executive, or judicial, 
either to check improper donations procured by fanatical 
or other delusions, or to secure the just administration of 
them from the most gross abuses. We are not aware that 
any adequate authority at present exists in any of the United 
States for such purposes; and certainly in our own state 
there is not a pretence to say that we have any real substan- 
tial security. A Chancery Jurisdiction on this subject to 
the fullest extent seems indispensable to ensure justice as 
well to the intentions of the benevolent donors, as to the 
objects of the donations. Remedies, in courts of common 
law, are and must forever be utterly inefficient and illusory. 
We have been unexpectedly led to these remarks by a deep 
sense of their immediate and pressing importance, and we 
quit the subject with great reluctance, believing that a full 
development of it could not fail to be interesting to all well 
wishers to our country, and to statesmen, to lawyers, to pious 
and benevolent men, to those who love and those who culti- 
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vate literature, the arts, or the sciences. But this is not 
the time or occasion for such a discussion. At present we 
must go drily on with our examination of the Chancery Ju- 
risdiction. We may, however, say, that as long as charita- 
ble uses shall exist, and in a pious, refined, and elegant 
society, they must always be cherished, there is a necessity 
to follow up their administration with the cogent process 
of chancery visiting, quickening their diligence and their 
virtue. 

There is another authority, which has been from time im- 
memorial, or at least for several hundred years, exercised 
by the chancellor, which is said to belong to him not in his 
official capacity but as personal delegate of the crown. We 
allude to his jurisdiction in the cases of idiots and lunatics, 
as to the guardianship of their persons and the management 
of their estates, and the protection of their rights. Of an 
analogous character is the authority of the chancellor as to 
the care of infants. The king, as parens patriae, is entitled 
to the care of infants, and this care is delegated by him to 
the Court of Chancery, and as it seems to this court alone. 
The Court of Chancery, therefore, exercises a most extensive 
jurisdiction as to the custody of the person and estates of 
infants, th«ir maintenance, and marriages. In our country, 
as well from public convenience, as from considerations 
drawn from respect for private interests, this jurisdiction 
generally belongs to Probate and Orphans' Courts, which 
are instituted in every small district or county for the pur- 
pose of granting administrations, guardianships, &c. These 
tribunals are so domestic and popular and convenient, that it 
is highly probable they will always retain, if not an exclu- 
sive possession of this jurisdiction, at all events such a 
concurrent jurisdiction as will absorb the great mass of cases, 
and for general purposes be as efficacious and salutary as 
a Court of Chancery. In New York, however, it appears 
that the Chancery exercises a general superintending author- 
ity in these cases, in many respects analogous to that in 
England. In New England we believe the Probate Courts 
exercise an exclusive authority as to the appointment, and 
removal of guardians, and a concurrent, and sometimes an 
exclusive authority, in the settlement of their accounts. 

There is another class of cases of every day's occurrence 
in England, which belongs exclusively to the Court of Chan- 
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eery, and must probably have an existence in every Court of 
Chancery acting ex aequo et bono. We allude to bills for 
specific performance of contracts in constradistinction to 
mere actions for damages for the breach of such contracts. 
The doctrines of courts of equity on this head have spread 
into numerous branches ; and the system itself has become 
not a little complex and unsatisfactory. The notion that a 
Court of Equity is at liberty to dispense with a strict com- 
pliance with the terms of the contract, when no accident, 
mistake, or fraud in a strict sense, has intervened to prevent 
an exact compliance by the parties ; and that the court may 
interfere with these terms, and as to time dispense with them 
altogether upon the footing of mere discretion, is so repug- 
nant to a just conception of the obligation of contracts, and 
of the right of the parties to stand upon their own stipulations, 
as well as to general convenience and justice, that one won- 
ders that such an extraor dinar}" authority should have ever 
been assumed or tolerated. Yet it has become an inveterate 
rule in equity, that time is not, or at least may not be, of the 
essence of a contract ; and, consequently, that a party may 
be entitled to relief and a specific performance, if a contract 
for the sale of lands be decreed, although he has utterly failed 
to comply with the conditions of sale within the period stipu- 
lated by the express letter of his contract ; and this, too, to 
make the case stronger, rests not on a notion, that there has 
been fraud or circumvention or inevitable accident, (casus 
fortuitus,) or mutual and innocent mistake, but upon the mere 
will, we had almost said caprice, of Chancery, acting upon a 
thousand fancies of imaginary hardship. The old doctrine on 
this subject was most extravagant ; and it seems the inclination 
of the present times to narrow the ground and reduce it more 
to principles of common reason and convenience. But still 
there is enough of difficulty and doubt in the cases that arise, 
to make us wish for a thorough reformation of the whole 
doctrine ; and to put it upon this intelligible ground, that 
where the party seeks a specific performance, he must shew 
a strict compliance with the terms of the contract, or stand 
for relief upon some other real principle of equity. We our- 
selves have known specific performance decreed of purchases 
of real estate, after twenty years from the time of the contract, 
when the property had changed its value exceedingly three 
or four times in opposite ways, during the intervening period. 
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We have also known specific performance sought and reluc- 
tantly denied, after the lapse of more than thirty years, when 
all the original parties were dead, and the land, which was 
a wilderness, was become a settled and cultivated country. 
If there ever was a case for a statute prohibition of suits, ex- 
cept they are brought within a very short period, as a lawyer 
might say, by journeys' accounts, bills of this nature would 
furnish the most striking occasion for salutary legislation. 

Still it is not, on the whole, probable that this head of 
equity will in our country ever embrace a very extensive 
jurisdiction. The reasons, which in England have conduced 
to raise up so many suits of this nature do not, and perhaps 
never will exist in a corresponding degree in our country. In 
England, from causes already attended to, conveyancing has 
become extremely complicated ; titles are buried under loads 
of parchment; and the intricacy of the trusts and uses, 
present and future, springing and resulting, of powers gross 
or appurtenant, of entails, and contingent provisions, espe- 
cially if the estate has passed through two or three great 
landholders' hands, or has been linked to a marriage settle- 
ment, becomes so perplexing, that it requires a vast deal of 
time and money to evolve its material muniments, and arrive 
at any thing like certainty even as to the transmission of the 
title. Now and then, to be sure, a fine or a common recovery, 
cures all latent defects, and gives a new start to the title ; 
but in many cases these remedies are impracticable, and 
sometimes they fail, (as unfortunately happens in respect to 
remedies administered for physical diseases) even in the most 
skilful hands, and a latent taint first infects, and in the hands 
of a cunning solicitor soon eats up or destroys the title, though 
cased, as it were, in its triple mail of parchment, and sur- 
rounded by its concords and its vouchees. Hence it rarely 
happens upon the purchase of an estate in England, if it be of 
any considerable value, that conveyances are immediately 
executed. The title deeds are first to be thoroughly examin- 
ined through perhaps a century ; and diligent search made, 
not, as we might hastily imagine, into a few short deeds of a 
folio page in length, but into volumes of dark and mouldy 
parchment, rolled up like ancient manuscripts, and requiring 
as much time to unravel and study them. Abstracts of these 
titles are to be made out and laid before counsel for their 
consideration aud opinion. If a doubt of fact or law occurs, 
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the search is to be renewed ; outstanding terras of years are 
to be ascertained to be either satisfied and attendant on the 
inheritance, or to be subsisting for trusts, which are exhaust- 
ed or still to be fulfilled ; mortgages are to be traced, either 
as dead or living/wngi on the trunk of the title through one 
or two generations ; the records of courts are to be searched 
for liens of judgments and conveyances ; and it is to be as- 
certained what limitations have taken effect or failed, and at 
what time and under what circumstances. It is to be con- 
sidered too, that in general, deeds of lands are not recorded, 
as in our country ; so that it is not easy to trace even the 
deeds through the various depositories. And, finally, a suit 
in Chancery for a discovery often becomes necessary to com- 
pel a reluctant or obstinate party to discover the title, by 
which lie claims an interest in the land, or which he unjustly 
withholds from the legitimate owner. These are not exag- 
gerations of the actual state of things, though perhaps to a 
careless observer, or a young lawyer accustomed merely to 
our local practice, it might seem otherwise. A treatise has 
already appeared, or is just about appearing, and a most 
important one in a practical sense it must be, on the mere 
subject of abstracts of titles, showing what a purchaser has a 
right to require, and what a vendor is bound to give, as to the 
history of his title to the land, before he can call on the former 
for payment or specific performance. From these remarks 
it must abundantly appear how it happens, that in England 
few important purchases are made, except by an executory 
contract, or in other words, a contract of sale, in which there, 
are covenants to give a good title, on one side, and on the 
other to accept and pay the purchase money at a stipulated 
period. From unforeseen difficulties, from unexpected occur- 
rences, and from indolence or a lax reliance upon the re- 
deeming power of Chancery, it frequently happens that the 
conditions of the sale are not complied with ; and thus the 
parties are prepared for a suit in Chancery. In due time it 
comes, when the parties are a little quickened in their course, 
and after references to a master in Chancery, to report upon 
the title, and other interlocutory proceedings, a decree in the 
course of four or five years is obtained, requiring that to be 
done, which some or all the above causes had contributed to 
leave utterly undone. 
Many of our readers, we dare say, remember the follow- 
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ing remarks of Tristram Shandy : ' Upon looking into my 
motlier's marriage settlement in order to satisfy myself and 
reader in a point necessary to be cleared tip before we could 
proceed any farther in this history — 1 had the good fortune to 
pop upon the very thing I wanted before I had read a day and a 
half straight forwards — it might have taken me up a month.' 
If we have at all impressed our readers with our own views, 
they will begin to perceive that what they took forthe colour- 
ing of romance, a bright and beaming fiction, was, or at 
least might have been, like many of Sterne's most beautiful 
and touching sketches, a mere matter of fact. There are, 
without doubt, many titles in England that could not be 
thoroughly investigated even upon parchment, without months 
of close and vigorous study. 

Now the state of things is, as we all know, very different 
in our own country. Titles are generally very simple, and 
from obvious causes will probably always remain so among the 
bulk of our landholders. A few hours or days of diligent study 
will generally give us all that is worth knowing, as to the titles 
of estates offered for sale. In cases of sales, the deeds of con- 
veyance are usually contemporaneous with the contract of sale. 
In cases where it is otherwise, the contract contains few pro- 
visions, and the period for its fulfilment is rarely distant ; and 
at the stipulated period it is usually either fulfilled or aban- 
doned altogether, or a new contract is substituted. This is so 
generally true, or at least a specific performance is so little in- 
sisted on, that bills for this purpose are of not very frequent 
occurrence in states accustomed to the exercise of Chancery 
jurisdiction. And we believe and hope that this happy 
state of things will long continue. A strict equity on this 
subject is the best equity. It discourages sloth, and chicane- 
ry, and management ; compelling parties to forego the unjust 
advantage of speculating on the future chances of a profita- 
ble rise, in the value of estates contracted to be purchased ; if 
they rise, then at the fortunate moment, long after the time fix- 
ed for the performance of the contract is gone by, to insist up- 
on a specific performance ; if they fall, then to leave the pro- 
perty to the owner with a claim for damages or a suit in Chan- 
cery on his hands. There is so much good sense in the re- 
marks of Mr. Justice Livingston on this subject in Hepburn 
v. Auld, (5 Cranch, R. 262,) that we cannot forbear to quote 
them. The learned Judge on that occasion said, « The reme- 
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ciy by a decree for the specific performance is a departure from 
the common law, and ought to be granted only in cases where 
the party who seeks it has strictly entitled himself to it. It 
is said that by the English authorities, the lapse of time may 
be disregarded in equity, in decreeing a specific execution of 
a contract for land. But there is a vast difference between 
contracts for land in that country and in this. There the 
lands have a known, fixed, and stable value. Here the price 
is continually fluctuating and uncertain. A single day often 
makes a great difference ; and in almost every case time is a 
material circumstance.' 

Having glanced in a cursory manner at some of the sub- 
jects of equity jurisdiction, which will be found of but limit- 
ed application in the United States, we may now turn to other 
subjects, is which it will forever operate with a constant and 
salutary influence. These are cases where relief becomes 
necessary from accident or mistake of the parties ; cases of 
complicated accounts, whether between partners, or factors, or 
merchants, or assignees, or executors and administrators, or 
bailees, or trustees ; cases of fraud, assuming myriads of 
vivid or of darkened hues, and as prolific in their brood as 
the motes floating in sunbeams ; cases of trust and confidence 
spreading through all the concerns of society, and sinking 
their roots deep and firm through all the foundations of refin- 
ed life and domestic relations j cases, where bills of discove- 
ry are indispensable to promote public justice ; and lastly, 
cases, where bills of injunctions are the only solid security 
against irreparable mischiefs and losses. Some other cases 
might be mentioned ; but those abovenamed must constitute 
the body of every equity jurisprudence adapted to our coun- 
try. And in the times to come they will probably give ample 
employment for all the learning, and acuteness, and diligence 
of the ablest chancellors, in states where courts of equity are 
established. 

The inquiry then, whether courts of equity are, on the 
whole, of any serious importance to our country, is in some 
measure answered by a mere reference to the subjects of its 
j urisdiction ; are these of any serious concern to societies or- 
ganized as ours are ? Is it important to administer substan- 
tial justice, to suppress frauds, to relieve against inevitable 
casualties, to succour the injured, to interpose preventive 
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checks against malice and oppression, or mistaken claims of 
rights ? 

But it may be asked, why all these objects are not and may 
not be as fully accomplished by courts of law ? To a cer- 
tain extent they undoubtedly are accomplished by these 
courts, for it would be strange if courts, created for the ad- 
ministration of justice, should wholly fail to answer the pur- 
poses of their institution. The true inquiry, therefore, is not 
whether they are not of very great utility, which will be ad- 
mitted by all persons of reasonable intelligence and honesty, 
but whether they accomplish all that, in a refined and elevat- 
ed system of jurisprudence, it is desirable to attain. Now, 
we venture to say, that no person of competent skill in the 
science of law, or of comprehensive knowledge as a states- 
man, can fairly answer in the affirmative. There are many 
cases in which the parties are without remedy at law, or in 
which the remedy is wholly inadequate to the attainment of 
justice. Courts of law proceed by certain established forms, 
and administer certain kinds of remedies ; their judgments 
are almost invariably general, for the plaintiff or for the de- 
fendant. If a case arise, in which the remedy already ex- 
isting at law is inapplicable, or the established forms cannot 
be pursued, there is an end of relief. Now it is very easy 
to see that such cases must frequently arise ; for human ac- 
tions, and contracts, and torts assume an infinite variety of 
shapes, and become fashioned by an infinite variety of cir- 
cumstances. The relief must, in many of these cases, be 
necessarily upon principles of equity of a mixed nature, and 
to a certain degree in favour of both of the parties. It may 
be wholly unjust to grant the plaintiff all that he asks, and as 
unjust to dismiss his suitwithout any relief. The parties in 
the defence too may have different rights, and different equi- 
ties, and a judgment against them in the aggregate, or without 
adjusting these equities, might lead to the most mischievous 
results. Now a court of law cannot shape its judgments ac- 
cording to interfering equities of this sort. It cannot mould 
them so a3 to impose conditions and exceptions on the rights 
of one party, and give effectual aid to the interests of the 
other. It can only pronounce whether the plaintiff has or 
has not a legal cause of action and sustain the suit or dismiss 
it accordingly. Farther, a court of law cannot grant spe- 
cific relief. It can, with few exceptions, award damages on- 
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ly ; these are, in many cases, utterly worthless as a compen- 
sation or a remedy. If in some cases, as in ejectments, real 
actions, and replevins, it acts in rem, it touches only the. gross 
and palpable interests of property ; but it cannot and does 
not pretend to reach the subtle lights growing out of inci- 
dental trusts or equitable claims and liens. If vvc are still 
pursued by the inquiry, why courts of law may not do all 
these things ; we answer that they may, but it must be by a 
change of their organization and character ; and by invest- 
ing them in form and in fact with all the forms of a Court of 
Equity. While they remain with their present powers and 
distinctive character they are prohibited by the cogent man- 
dates of the law from such unhallowed usurpation. In short, 
such an inquiry might be at once stopped by a question of 
another sort ; why may not courts of equity perform all 
the functions of a court of law ? But the true answer is, that 
each is adapted to its own objects, and cannot accomplish 
the objects of the other without breaking in upon all the set- 
tled analogies of the common law, and shaking its oldest and 
most venerable foundations. He who is bold enough for such 
an undertaking may applaud himself as possessing the temer- 
ity of Phaeton, with the perfect certainty of not escaping his 
fate. 

We have yet a few words to say as to the question of the 
general utility of courts of equity, which we the more readi- 
ly offer at the present moment, because if a convention should 
be called to revise the constitution of this state, it is not im- 
probable that a proposition will be made to provide for the 
distinct and independent establishment of such a court ; at 
all events, the subjects will more and more engage the atten- 
tion of the legislature, as well as of the profession of the law; 
and it is very desirable, whatever may be the result, to act on 
such subjects with all the light which experience or general 
reasoning may throw in our path. 

And we think, in the first place, that if a system of equity 
jurisprudence is to be introduced into this Commonwealth, 
its utility will principally depend upon the nature of the sys- 
tem which we take for our guide. If, for instance, we take 
the equity jurisprudence of England, or which is the same 
thing, of New York, so far as it is applicable to our situa- 
tion, and adhere to it with a rigid and undeviating firmness, 
following closely its priciples, and walking within its ac- 
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knowledged limits, there can be no doubt that it would be a 
real blessing. But it cannot be disguised that there is too 
strong a tendency, not merely in the legislative bodies, but in 
some of the courts of law, and still more in some of the 
courts of equity in the United States, to give a popular cast 
to our jurisprudence ; to make it a sort of arbitration law, 
or to decide cases upon their own peculiar circumstances, 
without reference to any general principles. Now this is 
precisely the worst state of things, both for the profession 
and for the public ; and yet in popular governments the mass 
of the community are most unaccountably wedded to it. The 
maxim of common sense, as well as of profound investigation, 
is misera est servitus, ubi jus est vagum aut incertum ; and 
yet what can more tend to perpetuate this uncertainty than 
to escape from exact and leading principles and to plunge in- 
to decisions upon all the circumstances of cases ? It is a 
very easy, but a very dangerous course, and often occasions 
apostaey from the law. Mr. Justice Buller has somewhere 
emphatically said, that he had a dread of hard cases ; they 
were the shipwrecks of the law. The same observation ap- 
plies quite as forcibly to the practice of mixing up all sorts 
of considerations and circumstances in judicial decisions. It 
confounds all clear distinctions of right and wrong, and be- 
wilders and sometimes betrays us into unfrequented laby- 
rinths, where there is not a single thread of the law to guide 
us (inwards, and a thousand spectres prevent us from retrac- 
ing our steps. In respect to equity jurisprudence, where so 
much is necessarily left to discretion, we mean to judicial, 
not arbitrary discretion, it is of infinite moment that it be 
administered upon determinate principles. Lord Camden 
on one occasion protested in strong and indignant eloquence 
against the exercise of such discretion, which he signifi- 
cantly observed, was ; the length of my Lord Chancellor's 
foot. Without meaning to become his followers in this pro- 
test, wl have no hesitation in declaring our opinion, that the 
boundary cannot be too sedulously marked out or too watch- 
fully guarded. If a Court of Chancery be at liberty to deal in 
all sorts of inquiries as to mere hardship, inconvenience, and 
conjeotural imposition : if it may indulge in notional equi- 
ties upon its own views of what may be fair and reasonable 
and according to good morals between the parties : if it may 
remove the barriers and bars of the law, because there may 
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not be much honour or honesty in a party's availing himself 
of their protection : if it may cover up deviations from set- 
tled rules by encouraging lax practices and aiming to cure 
all the blunders of unskilful or rash persons, we have as little 
hesitation in declaring that we think Massachusetts is better 
without such a court. We have now at least the security of 
settled rnles to guide us to our claims of property. We are 
accustomed to considerable exactness and regularity in the 
transaction of our business. We know what our remedies 
are, if we pursue the usual forms of completing contracts ; 
and what is a still more powerful admonition, we know what 
they are not, if we neglect to give certainty and accuracy to 
to our contracts. If we mean to be secure, we now take the 
proper steps to 'give that security a tangible shape, such as 
the law may grapple with and protect. We do not consider 
how little may be done and just save us by its grace : but 
how much ought to be done to make our sales and our pur- 
chases solid and safe. There is now a wholesome thrift and 
accuracy about our concerns that disciplines us to close atten- 
tion, and gives us an almost instantaneous perception of what 
is proper. We have at all times, and almost instinctively, 
the air, and character, and pride of real business-men, who 
look at their title-deeds before they lock them up, and what 
is of quite as much consequence, look at them diligently af- 
terwards. We do not slumber over our rights, but are in- 
stant in season and out of season ; and we do not awaken 
from the dreams of indolence for the first tim« after the 
lapse of twenty and thirty years, and then consult a solicitor 
as to the best mode of framing a bill that shall relieve us 
from all the ill effects of delay, and forgetfulness, and hard- 
ship, and folly. Our laws hitherto have secured only the 
vigilant, and not the sound sleepers. Vigilantibus non dor- 
mientibus leges subvenient. Now, it is most desirable to 
perpetuate this course of things, to prevent litigation, and to 
encourage legal certainty. And all this, a good court of equi- 
ty, sustained by a learned, intrepid, and discriminating Chan- 
cellor, such as Lord Eldon or Mr. Chancellor Kent, would 
accomplish ; but all this would be lost under different auspi- 
ces, as may be seen in some parts of the Union. Without 
adverting to the learned Judges of our state bench, we could 
name a gentleman at the bar of Massachusetts, whose cautious, 
well instructed, modest, powerful mind, would adorn such an 
equity bench and create an equity bar. 
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In the next place, we think that the administration of equi- 
ty should be by a distinct court, having no connexion with, 
or dependence upon, any court of common law. There are 
many reasons which urge us to this conclusion. The sys- 
tems of equity and law are totally distinct in their relations 
and objects. The practice and proceedings have little or 
nothing in common. The principles of decision are in most 
cases exceedingly different. A life devoted to either study 
will not more than suffice to make an eminent judge ; a life 
devoted to either will be filled up with constant employment. 
There is some danger where both systems are administered 
by the same court that the equity of a case will sometimes 
transfer itself to the law side of the court ; or the law of a 
case narrow down the comprehensive liberality of equity. 
The mixture, whenever it takes place, is decidedly bad in fla- 
vour and in quality. Tibi Doris amara suam non intermisceat 
undam. Besides, we all know that nothing is more distract- 
ing to the mind than a variety of pursuits. A steady devo- 
tion to one gives great accuracy and acuteness, and keeps 
the whole current of thought fresh and transparent. We do 
not say that a judge may not be, with great advantage, 
transferred from one bench to the other ; for this has been of- 
ten done with splendid success. Witness the cases of Lord 
Hardwicke, and Lord Kcnyon, and Lord Eldon. What we 
contend for is, that the same judge should not at the same 
time administer both systems. In this, as in many of the 
arts, the subdivision of labour gives greater perfection to 
the whole machinery. A man may be a great common law 
judge ; but may have no relish for equity. The talents re- 
quired for both stations are not necessarily the same ; and 
the cast of mind and course of study adapted to the one may 
not insure success in the other. 

There is another reason of no inconsiderable weight, 
founded upon the nature of the duties to be performed in equi- 
ty. It is no small portion of the business of such a court to 
grant injunctions upon judgments obtained at law. This is 
a delicate duty, and should be entrusted to an independent 
court, which has as yet received no impressions of the cause, 
and to whom its previous merits are unknown. 

We might suggest many other reasons, but we have not 
time for an ample discussion of such a subject. There is one 
objection, however, which we have heard repeatedly urged 
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against these suggestions, which requires some answer. It 
is stated that the courts of the United States are examples of 
the union of the powers of courts of law and equity, and 
that hitherto no inconvenience has been felt from this circum- 
stance. Without stopping to inquire into the accuracy of this 
statement, we may be permitted to suggest that there are. 
some distinctions in reference to those courts which deserve 
consideration. In the first place, those courts exercise but a 
limited jurisdiction in equity cases. This arises not from 
any restriction of their powers upon the subject matter, but 
from the qualified nature of their authority over persons. 
They can, in general, take cognizance of suits in equity on- 
ly where the United States, or aliens, or citizens of other 
states are parties. Now it must be obvious that the great mass 
of equity suits in every state must consist of controversies 
between citizens and inhabitants of that state ; and that local 
laws will greatly swell that mass. Where there are few cases, 
a court either of law or equity may transact the whole busi- 
ness without any serious inconvenience. But it is far other- 
wise where suits mix up with all the concerns of society, and 
may have an indefinite multiplication. Besides, there is, or 
at least seems to be, under the constitution of the United 
States, an inherent difficulty in separating the supreme juris- 
diction at law from that in equity. And precisely the same 
difficulty exists in the constitution of this state, and most ur- 
gently requires to be removed by an amendment. We hope 
that this subject will not escape the attention of the conven- 
tion which may be called to amend the constitution, whether 
it be thought best to create or not to create a court of equity 
at the present time. If ever such a court be created, 
it should be capable of having a distinct and independent ex- 
istence given to it. But to return ; another circumstance as 
to the courts of the United States is, that in six out of the 
seven circuits, state courts of equity have an existence either 
connected with the courts of law or with an independent or- 
ganization. So that the learned judges have the fullest op- 
portunities of becoming familiarly acquainted with the prac- 
tice and principles of equity through their whole profession- 
al career ; and thus rarely transfer into the circuit courts 
the local practice of the states within their circuits. Such is 
not the case in general in New England. These are consid- 
erations, which in a combined view ought very much to abate 
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the strength of the objection raised from the example of the 
judicial legislation of Congress on this subject. 

In the next place, if a Court of Equity is to be established 
and appeals are to be allowed from its decrees, those ap- 
peals ought not to be to any court of law ; but to a distinct 
tribunal created for the purpose. From causes which will 
readily suggest themselves to everv juridical mind, and to 
which we have, in some measure, already alluded, a court of 
law, as such, cannot be presumed to be thoroughly convers- 
ant with the doctrines and practice of equity. And if it be 
entrusted with a superintendence over that subject, it must 
happen that decrees will often be reversed without sufficient 
reasons, and the Court of Equity sink from its natural eleva- 
tion to the level of the inferior courts in the state, and that 
the personal character of the Chancellor will settle the au- 
thority of decisions, and thus open the path to personal 
influence and judicial jealousies ; or that the decrees will be 
affirmed without much consideration, leaving to the court of 
appeals little more effective power than that of registering 
the decrees. We are among those who believe that the ex- 
istence of rival co-ordinate courts has the most salutary 
influence upon all judicial proceedings. They act as 
checks and balances to each other ; and if their judgments 
are to be reviewed, it should be by a tribunal of a distinct or- 
ganization, common, if you please, to both, but sufficient in 
independence and dignity to prevent any undue ascendancy 
by either. England owes much of the perfection of her ju- 
risprudence to this striking feature in the structure of her 
government. She has rival tribunals of law and equity, 
where the pride and learning of the profession and the bench 
are stimulated to the noblest purposes, the advancement of 
justice, and the redress of injuries, by that perpetual watch- 
fulness, which keen intelligence, and sincere devotion to the 
law never fail to stir up in ambitious minds. 

While on this subject we are disposed to recall the public 
attention to a report made to the legislature of Massachusetts, 
and printed by its order, in the year 1808, recommending the 
establishment of an independent Court of Equity. Wedare say 
this document is totally forgotten, as most of our unsuccessful 
legislative proceedings are, by the public at large, and perhaps 
by most of the committee, who reported it. It has been con- 
signed, as most of other state papers are, to some dark and ob- 
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scure corner of some lumber-loft in the State House, there to 
await the dissolution of their mortal remains fty the gradual 
operation of time, and moulds, atid vermin, 'InTwejnVuii hon- 
oured, and unsung.' Would it hot be for thettipufetlon and 
dignity of our state government, if, instead of leaving (Jur pub- 
lic legislative documents to perish, some pains and some mon- 
ey were employed to preserve a number" of copies bound and 
lettered in the state archives, that posterity may know the pro- 
gress of our legislation ; and find some public indices to those 
subjects which interested the public mind, and gave a new di- 
rection to public inquiry ? We doubt, whether there exists in 
the whole commonwealth at this moment a single regular se- 
ries of the reports, bills, and other proceedings of our legisla- 
ture, which have been printed at the expense of the govern- 
ment, even within the last twenty years. Purely this is a 
most wanton indifference to our public concerns, and it will 
be regretted, deeply regretted, when it can no longer be 
within the reach of common diligence to collect them. It 
should be made the special duty of our Secretary of State to 
have bound and kept in his office at least twenty copies of all 
documents printed by order of the legislature j and to have 
a transcript in bound volumes of -all manuscript proceedings, 
reports, bills, &c. acted upon in any shape by the legislature 
at every session, with a suitable index for reference. In this 
way the next generation would not be in utter and irretrieva- 
ble ignorance of our domestic legislative history, full of in- 
struction, as it must be, both as to what we ought to avoid, 
and what we ought to cherish. 

But to return to the report to which we have alluded, and 
which we accidentally found in searching our papers for 
another purpose. It contains a summary of the practice and 
principles of courts of equity, in some of the points most 
applicable to our jurisprudence. Since the period in which 
it was made, the legislature lias by law cured some of the 
defects enumerated in the report ; but the substance of it is 
just as true now as it was at that time. We transcribe from 
it the following paragraphs, which we commend to the care- 
ful perusal of our statesmen and jurists. 

•Courts of Equity, as contradistinguished from Courts of law, 
have jurisdiction in cases, where the Tatter, from their manner of 
proceeding, either cannot decide at all upon the subject, or cannot 
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decide conformably with the principles of substantial justice. 
Whenever a complete, certain, and adequate remedy exists at law, 
Courts of Equity have generally no jurisdiction. Then peculiar 
province is, to supply the defects of law in cases of frauds, acci- 
dents, mistakes, or trusts. In cases of fraud, where an instrument 
is fraudulently suppressed or withheld from the party claiming 
under it ; where an unconscientious advantage has been taken of 
the situation of a party ; where a beneficial property is injuriously 
misappropriated ; equity interferes, and compels complete resti- 
tution. In cases of accident, or mistake, where a contract has 
been made respecting real or personal estate, and by reason of 
death it cannot be completed ; or where, by subsequent events, a 
strict performance has become impossible ; where, in consequence 
of a defective instrument, the intention of the parties is in danger 
of being defeated ; or where a want of specific performance cannot 
be compensated in damages ; equity administers the proper and 
effectual relief. In cases of trust, where real or personal estate 
by deed, will, or otherwise, is confided to one person for the ben- 
efit of another ; where creditors are improperly preferred or ex- 
cluded ; where numerous or discordant interests are created in 
the same subject matter ; where testamentary dispositions, for 
want of a proper trustee, are not fulfilled ; and where fiduciary 
estates are, by connivance or obstinacy, directed to partial or un- 
just purposes ; equity applies the principles of conscience, and 
enforces the express or implied trusts according to good faith. 

' Sometimes, by fraud or accident, a party has an advantage in 
proceeding in a court of ordinary jurisdiction, which must neces- 
sarily make that court an instrument of injustice, if the suit be 
suffered ; and equity, to prevent such a manifest wrong, will 
interpose, and restrain the party from using bis unfair advantage. 
Sometimes, one party holds completely at his mercy the rights of 
another, because there is no witness to the transaction, or it lies 
in the privity of an adverse interest; equity in such cases will 
compel a discovery of the facts, and measure substantial justice 
to all. Sometimes, the administration of justice is obstructed by 
certain impediments to a fair decision of the case in a court of 
law ; equity, in such cases, as auxiliary to the law, removes the 
impediments. Sometimes, property is in danger of being lost or 
injured, pending a litigation ; equity there interposes to preserve 
it. Sometimes, oppressive and vexatious suits are wantonly pur- 
sued and repeated by litigious parties ; for the preservation of 
peace and of justice, equity imposes in such cases an injunction 
of forbearance. 

' These are a few only of the numerous cases, in which univer- 
sal justice requires a more effectual remedy, than the courts of 
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common law can give. In proportion as our commerce and 
manufactures flourish, and our population increases, subjects of 
this nature must constantly accumulate ; and, unless the legisla- 
ture interpose, dishonest and obstinate men may evade the law, 
and intrench themselves within its forms in security. One or two 
striking instances, applicable to our present situation, will illus- 
trate these positions. In this Commonwealth no adequate remedy 
exists at law to unravel long and intricate accounts between mer- 
chants in general ; and between partners the remedy is still less 
efficacious to adjust the partnership accounts. A refractory 
or fraudulent partner may seize the books, papers, and effects of 
the firm, and cannot by any process be compelled to disclose or 
produce them. In many instances, therefore, neither debts can 
be recovered, nor accounts be adjusted by them, unless both par- 
ties are equally honest, and equally willing. Great evils have 
already arisen from this cause, and still greater must arise, unless 
equity be brought in aid of law. In cases of pecuniary and 
specific legacies, no complete remedy lies to compel a marshalling 
of the assets, or an appropriation of them according to the inten- 
tion of the testator ; and where the interests of the parties are 
complicated, great injustice must often ensue. In cases of trusts^ 
created by last wills and testaments, which are already numerous, 
no remedy whatsoever exists to compel the person on whom the 
fiduciary estate devolves, to carry them into operation. He may 
take the devised property, and if his conscience will permit, may 
defy all the ingenuity and all the terror of the law. Mortgages 
afford a great variety ot questions of conflicting rights, which, 
when complicated, are beyond the redress of the ordinary courts; 
nay, more, may often be the instruments of iniquity under their 
judgments. A discovery on oath seems the only effectual mean 
of breaking down the barriers, with which the cunning and the 
fraudulent protect their injustice. The process, by which the 
goods, effects, and credits of debtors are attached in the hands of 
their trustees, is often inefficient, anil sometimes made the cover 
of crafty chicanery. Perhaps too in assignments of dower and 
partition of estates, where the titles ot the parties are questionable 
and intricate, or the tenants in possession are seized of particular 
estates only ; it will be found that Courts of Equity can adminis- 
ter the only safe and permanent relief. 

' The committee are not aware of any solid objection to the 
establishment of a Court of Equity in this Commonwealth. The 
right to a trial by jury is preserved inviolate; and the decisions 
of the court must be governed as much by settled principles, as 
courts of law ; precedents govern in each, and establish rules of 
proceeding. The relief granted is precisely what a court of law 
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would grant, if it could ; for equity follows the law. The leading 
characteristics of a Court of Equity are, the power to eviscerate 
the real truth hy discovery of facts upon the oath of the party 
charged ; the power to call all parties concerned in interest, how- 
ever remote, before it: and the power to adapt the form of its 
judgments to the various rights of the parties, as justice and con- 
science may require.' 

We have yet many tilings more to say on this subject, but 
time fails us, and we have wearied out-selves, and we fear that 
our readers also are wearied with the length of this discus- 
sion. Perhaps at some future time we may resume it. At 
present we are willing to pass the short remainder of our 
journey in such good company as Mr. Chancellor Kent and 
his excellent reporter. 

Mr. Johnson, if we do not mistake, began the business of 
reporting in February 1 806. Since that period he has pub- 
lished in an uninterrupted series all the decisions of the Su- 
preme Court of New York down to the present time, in six- 
teen goodly volumes. He has also published three volumes of 
rejwrts of the cases in the period immediately preceding Mr. 
Caines' reports in the same court. Unwearied in his labours, 
he has now added to our obligations to him, by presenting us 
the three volumes of Chancery cases, whose title is prefixed 
to this article. He has been so long before the public in this 
most respectable and useful character, that we know not if it 
be not superfluous to say a word upon the merits of his re- 
ports. We will venture however to give them a passing no- 
tice, at the hazard of repeating what almost every body 
knows, and none would incline to disbelieve. He is a gentle- 
man, as we have the pleasure to know, of great literary 
accomplishments, well instructed in the law, and of most 
comprehensive researches. He loves too — and it is no in- 
considerable praise in what are called these degenerate days 
— he loves the law witli all his heart, and has a sincere and 
unaffected enthusiasm for its advancement. His reports are 
distinguished by the most scrupulous accuracy, good sense 
and good taste. He gives the arguments of counsel with 
force, precision, and fluency, transfusing the spirit, rather 
than the letter of their remarks into his pages. One is never 
puzzled by unintelligible sentences, impertinent sallies, or 
disproportionate reasoning in his volumes. There is an ex- 
actness and symmetry about them, that satisfies the judgment. 
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His notes too are all good ; so good, that we wish we bad a 
great many more of them. He leaves little causes to take 
care of themselves, and assigns them a brief space. But when 
he comes to great arguments, where research and talent are 
brought out with vast power and authority, he pours their 
whole strength before the reader, giving him all the materials 
of an independent judgment. He can, if he pleases, repeat 
such cases for himself, by the aid of the reporter. As to the 
opinions of the court, we have not any necessity to say much. 
It is, and always has been, a very able court, whose decisions 
any man might be proud to report ; and the highly commenda- 
ble diligence of the judges, in committing all their important 
opinions to writing, while it gives the impress of authority, 
at the same time secures the court from the inaccuracies and 
mistakes of oral opinions. It gives dignity to the bench, and 
certainty to the law. Who but must read with delight and 
instruction the opinions of such men, as Chief Justice Spen- 
ser, to say nothing of his learned coadjutors and predecessors ? 
For ourselves, we have no hesitation in avowing the opinion, 
that the New York reports for the last twenty years will bear 
comparison witli those of an equal period in the best age of 
the English law, begin the selection where you will. And 
this, whether we examine the well considered and ingenious 
arguments of the bar, or the deep reasoning and learning of 
the bench, or the accuracy and ability of the reporter. And as 
to the chancery decisions of Mr. Chancellor Kent, they are 
as full of learning and pains-taking research, and vivid dis- 
crimination, as those of any man that ever sat on the English 
woolsack. 

Enough has been said, and more than enough, to attract the 
attention of our professional readers to the volumes at the 
beginning of this article. If we had room, wc might be 
tempted to extract a case or two for perusal, on account either 
of its general interest, or the acute and learned discussion it 
contains. There may be some few cases, in which jurists 
might venture to hesitate, as to the extent of the Chancel- 
lor's decision ; at least where there might be a measuring 
cast in mooting the law. But these cases, (if any such exist) 
are so few and so unimportant, that they are lost in the bulk 
of the volumes. And criticism is never employed to so little 
advantage, as in attempting to revise the sentences pronounced 
by courts of justice. The only fit and efficient tribunal, ex- 
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cept in very gross cases, seems to be that provided for by the 
law itself, an appeal to a higher tribunal to review the sen- 
tence, or to the same court to reconsider at another time its 
own judgments. We cannot quit these volumes, however, 
without expressing our gratitude to Mr. Johnson for present- 
ing them to the public. No lawyer can ever express a better 
wish for his country's jurisprudence, than that it may possess 
such a Chancellor and such a reporter. 



Art. XL — 1. An Appeal to the Government and Congress of 
the United States against the depredations committed by 
American privateers on the commerce of nations at peace uith 
us. By an American citizen. New York, pp. 100. 1819. 

2. A proposed Memorial to the Congress of the United States. 
Boston, pp. 8. 1819. 

The writers on national law distinguish between rules 
deduced by just reasoning from certain principles, and those 
which derive their force from common usage and consent. 
The former are of universal obligation, and are properlv the 
law of nature applied to communities of men. The latter 
« are fitted not so much to the goodness of an uncorrupted 
nature, as to the wants of one, that is depraved ;'* they are 
neither binding upon all, nor at all times ; they are brought 
gradually into use, are received by some sooner than by 
others, and may be changed without any violation of natural 
justice. 

There is not much difficulty in defining the rights of prop- 
erty and the obligations of contracts, as they exist between 
nations. Public justice differs not essentially in these res- 
pects from private. The facts once settled, it is as easy to 
decide by what acts one nation has injured another in a state 
of peace, as to determine when the rights of one individual 
have been invaded or withheld by another; as easy to pro- 
nounce what is a just cause of war, if we allow war for any 
cause to be lawful, as to judge of the grounds of a lawsuit. 
In most cases, indeed, it will be found that neither party in 

* Jut gentium tecundarium dicitur, quod aecommodatum [est], non tarn 
mcorrupta: naturae bonitati, quam depravatsr necessitatibus. Voet. ad 
Pand. L. i. t. 1. n. 18. 



